
TRIAD SUES MARSHALL, HI (continued from P. 7)

As in the Hastings case, Triad is asking the court to enJo1n the
performance of the new franchise,' including operation, until the city estab­
lishes: (1) Marshall can economically support two cable operators, and (2)
its infrastructure.will safely support two systems.

Marshall's failure to hold a hearing on the economic and infrastruc­
ture feasibility of two competing cable systems. Triad's request for renewal
and/or Americable's request for a franchise violates Triad's right to proce­
dural due process, said the complaint.

In addition, the suit alleges Americable has begun constructing its
system with cables located on utility poles in violation of applicable codes.

Triad is represented by Brandon Zuk of Lansing, MI-based Fraser,
Trebilcock, Davis & Foster. Hastings is represented by City Attorney James
Fisher of Siegel, Hudson, Gee &Fisher. Americable IntI. has retained James
Meyers of Washington, DC-based Baraff, Koerner. Olender & Hochberg.

Standing CITY UNABLE TO OBTAIN SUMMARY JUDGMENT IN SUIT
FILED BY INCUMBENT OPERATOR SUBJECTED TO OVERBUILD

PK 89-59

Antitrust

Summery: Judge Ronald Meredith refused to dismiss an antitrust/due
process/Cable Act eight-count complaint filed against a city that is over­
building a cable operator. Telescripps Cable Co. v. City of Glasgow, C~88-01­

69-BG(M), (W.D.Kentucky, Nov. 2, 1989).

Facts: Telescripps has filed lawsuits in both state and federal
court challenging Glasgow, KY's award of a second franchise to the city-owned
Electric Plant Board (EPB), which is overbuilding Telescripps. The parties
have been in competition since May.

Last month, the state court granted Telescripps a temporary restrain­
ing order barring Glasgow, KY's city-owned system from utilizing internal
wiring installed by Telescripps.

In the federal court case, Glasgow challenged Telescripps' standing
and filed a motion to dismiss and a motion for summary judgment.

Decision: The court treated a motion to dismiss three counts as a
motion for summary judgment. Since the city's motion to defer discovery had
previously been granted;" tbe court said there may be facts in dispute and
refused to dismiss any of Telescripps' counts.

Most of the eight-page opinion deals with Telescripps' motion to
disqualify Glasgow's counsel and his law firm--Wilson, Herbert, Garmon and
Goodman. Telescripps claims partner Jeff Herbert previously represented
Telescripps in franchise negotiations and may be called as a witness.

The motion was denied. The court found neither Herbert nor anyone
else at his firm was involved in negotiations relating to acquisition of
Tennesse~-KentuckyCable in 1981.

Glasgow-based Dale Burchett and Burt Braverman &Susan Baxter of Washington, DC­
based Cole. Raywid & Braverman represent Telescripps. Jeff Herbert and Uhel Barrickman of
Glasgow and Washington. DC-based Randy Young represent Glasgow.

TUFT OF SERVICE COMPLAINTS

General Instrument and Titan Entertainment have filed copyright infrtpgement and
theft of service suits against three bars and one promoter who ignorA~ ~r~crs to cease and
desist from duplicating. selling and/or exhibiting last August's WWF SummerSlam. The defen­
dants are promoter "Rockin" nonnie Garcia of Allee, TX; Malarky's Pub in Westland, HI;.
Buddy's Place in Cleveland, OH; and Hr. Peabody's Pub in Cleveland, on. .



Kentucky
Robinson-Patman

C.:-!LEi.·",' L~:) l<E:.:cCPTER/Sept. 30, 1990jP. 5 or 10

CABLE TV HELD TO BE A "SERVICE" NOT SUBJECT Franchising
TO ROBINSON-PATMAN "PRODUCT" CLAIMS Unfair competition

PK 90-58

Summary: Judge Ronald Meredith ruled that "cable TV service is not a
commodity for purposes of the Robinson-Patman Act." Te1escripps Cable Co. v.
City of Glasgow, et a1., C-88-0169-BG(M) (W.D.Ky. Aug. 8, 1990).

Facts: Telescripps has numerous unfair competition, antitrust, Cable
Act and contractual interference claims pending against Glasgow, KY, in both
state and federal court emanating from the city's overbuild efforts.

Previously, a state court issued an injunction barring the city­
owned system from utilizing internal wiring installed by Telescripps, and the
federal court refused to dismiss Telescripps' eight-count complaint.

The latest ruling is on the Glasgow Electric Plant Board's (EPB)
counterclaim charging Telescripps with discriminatory pricing.

Glasgow claims that shortly before it completed construction in vari­
ous areas of the city, Telescripps offered subscribers in those areas substan­
tially discounted rates if they would agree to continue their service with
Telescripps for a minimum of one year.

Such price discrimination, according to the city, was obviously in­
tended by Telescripps for the purpose of injuring or preventing competition
and violates the Robinson-Patman Act, 15 USC 13.

Robinson-Patman prohibits anyone engaged in commerce to discriminate
in price between different purchases of commodities of like grade and quality,
where the effect of such discrimination may be to substantially lessen compe­
tition or tend to create a monopoly.

D!$ision: The court ruled cable TV to be a service, not a commodity.
"Essentially, the EPB opines that the framers of the Act used the term

commodities to exclude the Act's application to personal services, and further,
that cable services are in the dimension of 'things' that can be bought, sold
and used at will," said Judge Ronald Meredith.

In dismissing the counterclaim, Meredith said that, "While this argu­
ment appears very innovative, this court remains unconvinced.

"While the Sixth Cir. has not been directly confronted by this issue,1I
said Meredith, "that court has ruled that 'commodities' are restricted to prod­
ucts, merchandise or tangible goods and, as such, cable service would not fall
within the province of the Act. 1I

"Considering the ultimate purpose of cable TV service," he added, "it
is clear ••• that said service is not a 'commodity' within the Act.

liThe audio and visual images produced by cable TV service is the ulti­
mate product. The equipment used to produce such a service is merely an inci­
dental means to the production of entertainment, the dominant nature of the
service," stated Meredith.

He cited satellite TV & Associate Resources v. Continental Cab1evision
714 F.2d 351 (4th Cir. 1983), which says, "If the subscriber could have the
service without the equipment he would be just as happy--or happier. 1I

Meredith also rejected the EPBcomparisons of cable TV to electricity.
Although a majority of courts have found electricity to be a commodity, Meredith
said he agreed with the minority view that it is not.

Telescripps is represented by Glasgow-based Dale Burchett and by Wash­
ington, DC-based Burt Braverman & Susan Baxter of Cole Raywid & Braverman.
Jeff Herbert and Uhel Barrickman" of Glasgow and Washington, DC-based Randy
Young represent Glasgow.





This Agreement, entered into on the 22~Of April 1992, is
between TeleScripps Cable Company ("TeleScrIpps"), the City of
Glasgow, Kentucky ("City") and the Glasgow Electric Plant Board
(IIPlant Board").

WHEREAS, TeleScripps filed lawsuits against the city and the
Plant Board in federal district court (No. C-SS-0169BG(M»,
relative to the Plant Board's entry into the cable television
business, and against the Plant Board in Barren Circuit Court
(No. S9-CI-269), relative to the Plant Board's use of certain
inside wiring claimed by TeleScripps to be its property; and

WHEREAS, the Plant Board filed counterclaims against
TeleScripps in both cases;

WHEREAS, TeleScripps has sought from the city a renewal of
its franchise to continue operating a cable television system
within the City; and

WHEREAS, the parties desire to reach a settlement of the
disputes and issues between them so as to avoid a continuation of
the litigation, to establish a procedure whereby future disputes
can be more readily resolved in the future, and to resolve the
potential problems relating to the renewal of TeleScripps'
franchise.

NOW THEREFORE, in light of the foregoing and the mutual
promises, covenants and undertakings contained herein, the
parties do hereby agree as follows:

1. TeleScripps' Renewed Franchise. The City and
TeleScripps will negotiate a renewed franchise for a term of 15
years and specifying a franchise fee of three percent (3%). This
franchise agreement shall be contingent upon TeleScripps and the
Plant Board reaching agreement on a new pole attachment agreement
which shall, among other things, run for a term that is
coterminous with TeleScripps' franchise agreement.

2. The Cable Ordinance. The City will enact into law a
regulatory ordinance for cable television the substance of which
will be acceptable to both TeleScripps and the Plant Board.

3. Modification of the Plant Board's Franchise. The Plant
Board will agree to accept a modified franchise agreement that is
comparable to, and no less burdensome or more favorable than,
TeleScripps' renewed franchise agreement and its term will be
shortened so that it expires simUltaneously with TeleScripps'
franchise. In subsequently renewing the Plant Board's franchise



(or in awarding a franchise to any other competitor), the city
.~ commits itself to awarding a franchise that is comparable to that

awarded TeleScripps and that the terms of the agreement are no
more favorable or less burdensome to the Plant Board than the
terms of the TeleScripps' agreement. The renewal process will be
conducted in a non-discriminatory manner such that no preference
will be afforded the Plant Board or no additional burden will be
imposed on TeleScripps.

4. Inside Wiring - Subscriber Change-over. The Plant
Board and TeleScripps shall reach an agreement covering: (a) the
use of in-place inside wiring and underground drop wires
regardless of which entity installed such wiring; (b) the
procedures to be followed when subscribers decide to change from
one cable provider to the other; and (c) the use and sharing of
security enclosures on multi-unit dwellings.

5. The HBO Signal. TeleScripps and the Plant Board will
ensure that no significant number of their subscribers are
routinely receiving the Home Box Office signal without paYment
(except for customary promotional specials which are offered from
time to time).- This shall be accomplished by either of the
following methods: (a) the scrambling of the HBO signal; or (b)
if scrambling is not employed, by once conducting a survey,
accompanied by personnel of the competing cable operator, of each
subscriber drop to ensure that the HBO signal is properly trapped
to prevent it from entering the premises of non-HBO subscribers.
Where unauthorized receipt is detected, prompt action shall be
taken to correct the matter and a report of such action provided
to the competing cable operator. If the latter method is
utilized, that operator agrees to take all reasonable actions in
the future to ensure that no significant number of subscribers
are able to routinely receive such service free of charge. Each
operator shall notify the other of which method it intends to
utilize within thirty (30) days of the date of this Agreement.
This requirement shall be satisfied as soon as reasonably
possible but no later than four months after the date of this
Agreement.

6. Pricing Claim. The Plant Board's pricing claim against
TeleScripps shall be resolved as follows:

(a) Within 14 days of the date that the last of the
matters called for in paragraphs 1-4 above has been satisfied,
TeleScripps shall provide to the Plant Board a copy of its
pUblicly announced rates and certify that such announced rates
reflect all rates then in effect. TeleScripps shall make no
public representation or imply that any change in rates or rate
structure that may previously have been made, or that may be
contemplated by or occur pursuant to this paragraph, is the
result of anything other than the unfettered decision of its

~. management. Neither the City nor the Plant Board, in turn, shall
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make any statement, express or implied, to any member of the
public regarding any TeleScripps rate adjustment occurring
pursuant to, or contemplated by this paragraph.

(b) within 14 days of the date of the receipt of the
notice specified in subparagraph (a) the Plant Board shall have
the right to request, by letter delivered to counsel for
TeleScripps, that TeleScripps supply a showing in support of a
claim that such rates are not predatory contrary to the antitrust
laws as applicable to claims arising in, and as would be
interpreted by a federal district court in Kentucky. If the
Plant Board does not exercise such a right, the parties shall
file, within 14 days of the expiration of the prior 14 day
period, appropriate motions in the federal court dismissing the
litigation and all claims and counterclaims stated therein with
prejudice.

(c) If the Plant Board does exercise the right
specified in subparagraph (b), TeleScripps shall deliver to
counsel for the Plant Board within 60 days of the date the notice
is received a detailed justification for the challenged rates.
This justification shall include, among other things: (1) the
legal standard TeleScripps believes is applicable to predatory
pricing claims, applying the law in support as specified in
sUbparagraph (b) above; (2) all costs applicable to the rate(s)
in question for the system group which includes the Glasgow
system for the most recent 12 month period; (3) identification of
those cost categories that TeleScripps believes are applicable to
the resolution of a predatory pricing claim; (4) the costs in
each of the applicable categories as allocated to th~ Glasgow
City system for the 12 month period; (5) identification of the
method of allocation, including supporting rationale, for each
such category; and (6) all other relevant information. To the
extent requested by TeleScripps, the information thus supplied
shall be retained in confidence pursuant to the protective order
of the federal court. Provided, however, counsel may summarize
to Plant Board personnel the contents of confidential cost
information supplied provided it is done on an aggregate basis so
as not to disclose individual line items on confidential cost
statements.

(d) Following the receipt of the above information
counsel for the parties shall attempt to resolve the dispute on
the pricing issue. If they are successful, they shall file
appropriate motions with the federal court dismissing all claims
as specified in subparagraph (b) above. If such resolution is
not possible, the Plant Board shall have the right, by written
notice delivered to counsel for TeleScripps within 30 days of the
date the information in subparagraph (c) was delivered, to invoke
the procedure specified in paragraph 7 below.

3



(e) In the event the Plant Board does not exercise its
right, under paragraph 6(d), to invoke the arbitration procedure
specified in paragraph 7 below, the Plant Board shall return 'to
TeleScripps all documents furnished by TeleScripps under this
paragraph 6 that are classified as confidential pursuant to the
protective order of the federal district court. In the event the
Plant Board elects to proceed with the arbitration, treatment of
such documents shall be governed by the protective order and the
supplemental procedures described in paragraph 7(f).

7. Pricing Arbitration. Upon the delivery of the notice
invoking this procedure pursuant to subparagraph 6(d) the
following process shall be commenced:

(a) Counsel for TeleScripps and the Plant Board shall
mutually agree upon a single arbitrator who will be selected to
conduct the arbitration. If the parties are unable to agree on
an arbitrator, they shall jointly request the chief judge of the
U.s. District Court, Western District of Kentucky to appoint an
arbitrator. The fees and costs of the arbitrator, inclUding the
cost of any expert consultant that the arbitrator finds
necessary, will be shared equally between TeleScripps and the
Plant Board. Unless the parties agree on other procedures, the
procedures of the American Arbitration Association shall be
generally followed to the extent they are not inconsistent with
the procedures specified herein.

(b) Within 14 days of the invocation of this
arbitration process counsel for the parties shall confer on the
need for additional discovery and agree on a date for the
completion of same. Such additional discovery shall be limited
to matters relevant to the information supplied by TeleScripps in
support of its rates pursuant to paragraph 6(b).

(c) A hearing before the arbitrator shall be scheduled
within 30 days of the completion of the supplemental discovery,
or upon such other date that the parties mutually agree upon.
The parties shall agree on What, if any, written submissions to
the arbitrator in advance of "the hearing are to be made.

(d) As soon as practicable after the hearing the
arbitrator shall issue a written decision setting forth the
reasons for the determination made. The arbitrator shall have
the power only to declare the minimum level to which TeleScripps
must raise its rates but not award damages or other forms of
relief. The decision of the arbitrator shall be final and
binding as to both parties. Upon issuance of the decision
TeleScripps shall promptly put into effect any price adjustments
that are dictated by the arbitrator's decision. The decision of
the arbitrator, exclusive of any confidential addendum or
supplement, shall be a public document. However, the parties
shall not voluntarily release any other documents to the public
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concerning the arbitration nor make any comment whatsoever to
third parties regarding the arbitration procedure, the results of
the arbitration, or any actions taken by either party in
compliance with the arbitration, nor shall either party attempt
to use the result, or occurrence, of the arbitration in any
manner as a precedent or evidence in any other legal action or
proceeding.

(e) Within 30 days of the issuance of the arbitrator's
decision, the parties shall file with the federal court the
motions necessary to dismiss that action; provided, however, the.
Plant Board retains the right to seek the retention of the
jurisdiction of the federal court as may be necessary to enforce
the implementation of the arbitrator's decision. The
arbitrator's decision shall not affect the validity of the
agreements and activities undertaken in paragraphs 1-5 hereof.

(f) Any confidential information that is SUbject to
the protective order and supplied to or exchanged by the parties
or supplied to the arbitrator during or in connection with the
proceedings contemplated by this Agreement shall be protected in
accordance with the following provisions:

(1) For purposes of necessary consultation with
their client, Plant Board counsel may show Plant Board personnel,
but not provide them copies of, confidential TeleScripps'
documents provided that such documents involve cost information
only of a summary or aggregate nature and do not reveal any item­
by-item costs that would reveal detailed information such as a
partiCUlar employee's salary, payments to an individual program
supplier, etc. Where TeleScripps' supplied documents do reveal
such detailed information, counsel may develop and reveal to
Plant Board personnel composite figures that aggregate costs so
as to not disclose item-by-item costs.

(2) During the course of the arbitration hearing
Plant Board personnel shall be excluded from being present during
that portion of any testimony where it becomes necessary to
reveal or discuss the nature-of item-by-item costs of the type
specified in subparagraph (1) above, but under all other
circumstances Plant Board personnel shall be permitted to be
present.

(3) The arbitrator shall be directed to exclude
from a written opinion details involving item-by-item costs as
identified in subparagraph (1) above, and if discussion of such
costs becomes necessary and relevant to the opinion, to place
such discussion in a separate attachment or appendix which is
labeled confidential and not disclosable to Plant Board
personnel.
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(4) If any dispute as to the treatment of
confidential material or testimony arises during the course of
the arbitration proceeding, the issue shall be presented to the
arbitrator for determination, whose ruling on the matter shall be
final.

(5) Except as specifically provided for above,
confidential information submitted or exchanged by the parties
during the arbitration proceeding, shall be accorded the
protection afforded by the district court's protective order.
Upon the completion of the arbitration all confidential documents
supplied by TeleScripps, or documents containing confidential
information extracted therefrom, shall be returned to TeleScripps
by the Plant Board, its counsel, outside consultants, and by the
arbitrator.

(6) For purposes of this paragraph and other
provisions of this Agreement bearing on confidentiality the term
"Plant Board personnel" includes any board member, employee or
regularly retained agent or consultant of the Plant Board but
does not include counsel of the Plant Board retained in this
proceeding or -any outside consultant or expert retained by such
counsel in connection with the arbitration or the preceding
litigation. However, all such counsel, outside consultants and
outside experts shall be fully subject to the protective order.

(7) Confidential information and records
furnished by TeleScripps to the Plant Board in connection with
the proceedings provided for in paragraphs 6, 7 and 8 shall not
be disclosed to the City or any of its attorneys, employees,
agents or representatives excepting such individuals that may
also be officials, employees or representatives of the Plant
Board.

(8) The arbitrations provided for under
paragraphs 7 and 8 shall be conducted in private session,
attended only by Plant Board and TeleScripps and their respective
attorneys, experts, consultants and designated employees or
representatives. such proceeding shall not be open to the
pUblic, nor shall any transcript of any such proceedings be made
available to the public.

8. Additional Dispute Resolution. Unless both parties
agree relative to a particular issue, this procedure shall apply
only to disputes between the Plant Board and TeleScripps
concerning allegedly anticompetitive activities of one to the
disadvantage of the other that occur after the dismissal of the
current litigation. Where such a dispute arises, the parties
shall informally confer and make a good faith effort to resolve
their differences. If this effort fails, either party shall have
a right to invoke, upon the service of written notice to the
other, the arbitration provisions in this paragraph. Once
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invoked, the arbitration becomes the sole remedy relative to that
allegedly anticompetitive issue.

Ca) The parties shall mutually agree upon a single
arbitrator who will be selected to conduct the arbitration. If
the parties are unable to agree on an arbitrator, they shall
jointly request the chief judge of the U.S. District Court,
Western District of Kentucky to appoint an arbitrator. The fees
and costs of that arbitrator, including the cost of any expert
consultant that the arbitrator finds necessary, will be shared
equally between the parties. Unless the parties agree on other
procedures, the procedures of the American Arbitration
Association shall be generally followed to the extent they are
not inconsistent with the procedures specified herein.

Cb) Within 14 days of the invocation of this
arbitration process counsel for the parties shall confer on
whether there is any legitimate need for discovery under the
circumstances and, if so, the procedures and cut-off dates to be
applied. Discovery shall be held to the absolute minimum that is
reasonable and necessary considering the issues. Unless the
parties agree .otherwise, the rules in the Federal Rules of civil
Procedure pertaining to discovery shall apply. Any disputes
between the parties relative to discovery or other procedures
shall be submitted to the arbitrator for determination, whose
ruling shall be final.

Cc) A hearing before the arbitrator shall be scheduled
within 30 days of the completion of any discovery, or upon such
other date as the parties mutually agree. The parties shall
agree on What, if any, written submissions to the arbitrator in
advance of the hearing are to be made and other relevant
procedural matters. If the parties are unable to agree on such
procedures, the matter shall be submitted to the arbitrator for
determination, whose ruling shall be final.

Cd) As soon as practicable after the hearing the
arbitrator shall issue a written decision setting forth the
reasons for the determination made. The arbitrator shall have no
power to award damages or attorney fees. Upon issuance of the
decision the affected party shall promptly put into effect any
changes in its behavior that are dictated by the arbitrator's
decision. Neither party shall make any comment whatsoever to
third parties regarding the arbitration procedure, the results of
the arbitration, or Neith546Tj
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shall retain the right to seek the enforcement of the
arbitrator's decision through court action.

(f) The treatment of confidential material supplied by
either party in the course of such an arbitration proceeding
shall be consistent with the treatment and procedures specified
in paragraph 7(f) above except that the restrictions shall apply
equally to either party relative to confidential information
supplied by the other party.

9. Confidential Treatment under Kentucky Law. The City and
the Plant Board are public entities and subject to the Kentucky
open records statutory provisions, KRS 61.870 et seq. To the
extent that they or their lawful agents are in possession of
confidential material pursuant to this Agreement or the
litigation or documents otherwise not disclosable to the public
pursuant to this Agreement, such information will be retained in
a separate non-public file. If any member of the public desires
access to such information and submits a demand for disclosure
pursuant to KRS 61.872, prompt notice will be given to
TeleScripps. Within the time period prescribed by statute
(currently three days), TeleScripps will be given an opportunity
to interpose objections to the release of the information. In
the event TeleScripps timely objects to release of the requested
confidential information, the Plant Board and/or the City shall
deny such disclosure request and shall not release such records
unless (1) subsequently ordered to do so by the final order of a
state administrative authority or a court of competent
jurisdiction or (2) TeleScripps consents to such release. If
such denial is followed by administrative procedures or
litigation, TeleScripps shall have the full burden,undertaken by
its own representatives, of protecting the information from
disclosure and shall reimburse the Plant Board and/or the City,
or their agents for any reasonable legal and other costs that may
be incurred in defense of non-disclosure and hold the Plant Board
and its agents harmless from any fine or other damage that they
may suffer as a result of non-disclosure; provided, however,
neither the City nor the Plant Board shall be under any
obligation to defend such information from disclosure during such
processes.

10. Finality of Agreement. (a) This Agreement is
contingent upon the successful negotiation of the agreements and
the satisfaction of the obligations undertaken pursuant to
paragraphs 1-4 hereof. Once those obligations have been
successfully completed (except with respect to future franchise
renewals), this Agreement will become final.

(b) Within seven (7) days of the date that this Agreement
becomes final, TeleScripps shall file a motion in the state case
dismissing its appeal, thus allowing the circuit court order to
become final. Within the same period of time, the Plant Board
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shall file a motion in the state case dismissing its
counterclaims with prejudice.

(c) If the parties reach an impasse as to the negotiation
of any of the agreements or in implementing the acts involved or
if the obligations set forth in those paragraphs have not been
satisfied within three months of the date of this Agreement, any
of the parties by written notice to the others may terminate this
Agreement. Upon such termination, the parties shall notify the
federal and state courts and request, as appropriate, that
procedural dates be set for the resumption of the litigation.

11. Court Notification. Upon the execution of this
Agreement the parties shall jointly notify the courts involved of
the Agreement and request that all court actions be suspended
pending the completion of the undertakings specified herein. In
the event the Plant Board exercises its right to invoke the
proceedings provided for in paragraphs 6(b) or (d), the federal
court shall be requested to enter an order subjecting the
subsequent disposition and treatment of all related confidential
records and information to the protective order, consistent with
the provisions. of this Agreement.

12. Term of Agreement. Unless this Agreement is terminated
pursuant to paragraph 10, it shall have a term of 16 years, after
which it may be terminated by any party upon 30 days written

.'----" notice to the others.

13. Assignment. Neither TeleScripps nor the Plant Board
shall assign its rights and obligations under this Agreement to a
third party, unless the assignee is controlled by or owned in
common with the assignor, without the prior written consent of
the other party, which consent shall not be unreasonably
withheld.

14. Notices. Unless notified otherwise, all written
notices pursuant to this Agreement shall be given by hand
delivery, U.s. Mail, return receipt requested, or other delivery
by verified means to the following counsel prior to the dismissal
of the current litigation:

To TeleScripps: Burt A. Braverman, Esq.
Cole, Raywid & Braverman
1919 Pennsylvania Ave., N.W.
Washington, D.C. 20006

With a copy to:
Dale Burchett, Esq.
107 North Public Square
Glasgow, Kentucky 42141
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To the City: H. Jefferson Herbert, Jr. Esq.
Herbert & Herbert
135 North Public square
Glasgow, Kentucky 42141

To the Plant Board: W. Randolph Young, Esq.
2033 M street, N.W., suite 400
Washington, D.C. 20036

with a copy to:
Uhel o. Barrickman, Esq.
Richardson, Barrickman, Dickinson & Ropp
118 E. Public Square
Glasgow, Kentucky 42141

After the termination of the current litigation, any notices
shall be served similarly and addressed, unless otherwise
advised, as follows:

To TeleScripps: President
TeleScripps Cable Co.
1100 Central Trust Tower
4th and Vine streets
Cincinnati, Ohio 45202

To the city: Mayor, city of Glasgow
City Hall
118 E. Washington street
Glasgow, Kentucky 42141

To the Plant Board: Superintendent
Glasgow Electric Plant Board
100 Mallory Dr.
Glasgow, Kentucky 42141

15. Misc.llaneous. (a) By their execution of this
Agreement, the signatories hereto certify that they have the
power to execute this Agreement on behalf of and bind their
respective entities and that"they know of no reason why this
Agreement cannot be adhered to as contemplated. (b) This
Agreement shall be construed and governed under the laws of the
Commonwealth ot Kentucky. (c) No provision hereof may be waived,
amended or modified without the written consent of both parties.
(d) This Agreement may be executed in counterparts.
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IN WITNESS HEREOF, the parties hereto hereby execute this
Agreement as of the above date.

CITY OF GLASGOW

GLASGOW ELECTRIC PLANT BOARD

By: !i~~~\~
wi~i ~ IJi. Ray
Superirrt:endent

TELESCRIPPS CABLE COMPANY

By:
Gilles R. Champagne
President

RY-148lX
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1240 668 FEDERAL SUPPLEMENT

of 1964, § 701 et seq., 42 U.S.C.A. § 2000e
M7I'On Lewis LOWERY, Jr., Plaintiff, et seq.; 42 U.S.C.A. § 1981.

v.

WMC-TV, Defendant.

No. 81-2775 H.

United States District Court,
W.D. Tennessee, W.D.

April 9, 1987.

Motion to Vacate Granted June 12, 1987.

Black television weekend news anehor
broqht civil rights action apinat tele­
viaion station, alleging that station diacrim­
inated apinat him by denying him pro­
motion, denying him written contract, and
paying him less than similarly situated
white station personnel, and demoted him
in retaliation for filing civil rights action.
The DiItrict Court, Horton, Chief Judge,
held that: (1) evidence established that sta­
tion denied anchor promotion because of
his race; (2) evidence established that sta­
tion racially discriminated against anchor
in terms and conditions of his employment
by denying him written contract which sim­
ilarly situated white personnel were given;
(3) evidenee established that station dis­
eriminated against anchor by paying him
less than similarly situated white station
personnel; (4) evidence established that an­
ebor was demoted in retaliation for filing
civil rights action; and (5) anchor's Title
VII and § 1981 actions were not time
barred.

Order issued.
Vacated 661 F.Supp. 65.

1. Clnl Rilhta -38
Title VII and § 1981 are coextensive

and eoterminus federal statutes, and afford
federal remedy to aggrieved litigants who
have been racially discriminated against in
employment. Civil Rights Act of 1964,
§ 701 et seq., 42 U.S.C.A. § 2000e et seq.;
42 U.S.C.A. § 1981.

2. Cinl Rilhta -13.13(1), 43
In action under Title VII and § 1981,

burden of persuasion always remains on
plaintiff, who must prove that it is more
probable than not that he was target of
unlawful discrimination. Civil Rights Act

3. Ch'il Rilhta e-43
After plaintiff has made prima facie

showing that he was racially discriminated
against in employment, defendant must go
forward with evidence articulating legit­
imate, nondiscriminatory reason for its ac­
tions; if defendant proffers evidence suffI­
cient to raise genuine issue of fact whether
it discriminated against plaintiff, it carries
burden of ·production, thereby raising pre­
sumption that prima facie caae is rebutted,
and plaintiff must then show that prof·
fered reason was not true reason for em­
ployment decision. Civil Rights Act of
1964, § 701 et seq., 42 U.S.C.A. § 2000e et
seq.; 42 U.S.C.A. § 1981.

4. Clnt Rlpta -44(1)
To establish prima facie case of dispar­

ate treatment because of race under Title
VII in context of employment promotion
claim, plaintiff must belong to racial minor­
ity, must have applied for available position
for which he or she was qualified and have
been rejected, and must show that employ­
er continued recruiting applicants with
qualifications comparable to plaintiffs fol­
lowing rejection. Civil Rights Act of 1964,
§ 701 et seq., 42 U.S.C.A. § 2000e et seq.

5. Civil RlJhta -44(4)
Evidence was sufficient to establish

prima facie case of racial discrimination in
television station's denial of promotion for
black weekend news anchor to weekday or
weeknight news anchor position; although
consulting fmn and focus group of viewers
rated black anchor favorably and although
black anchor had necessary qualifications
and experience for promotion, he was
passed over and preference was given to
white candidates who were less qualified
and less experienced, and memorandum
and testimony of station general manager
indicated that higher standard for pro­
motion than that imposed upon white candi­
dates was imposed upon black anchor. Civ­
il Rights Act of 1964, § 701 et seq., 42
U.S.C.A. § 20008 et seq.; 42 U.S.C.A.
§ 1981.

•
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10. Civil Rlpta "13.13(3), «(I)

Evidence was sufficient to establish
that black television weekend news anchor
was racially discriminated against by sta­
tion in terms and conditions of his employ­
ment, by station's denying him written con­
tract while white personnel performing as
news anchors were given written contracts,
in violation of both Title VO and § 1981.
Civil Rights Act of 1964, § 701 et seq., 42
U.S.C.A. § 2000e et seq.; 42 U.S.C.A.
§ 1981.

11. Civil Rlrhta caw3)

In order to establish prima facie cUe
of discrimination in compensation, plaintiff
must show that he is member of protected
claas, and that he is paid less than member
of different race for work which requires
substantially same responsibilities.

12. Civil Rlrhta -«(3)
Evidence was sufficient to establish

prima facie case of discrimination in com­
pensation of black television weekend news
anchor in comparison to white station per­
sonnel who performed substantially same
work, and to rebut station's claims that
black anchor's lower salary was due to
lower qualifications; despite station's claim
that pay difference between black weekend
anchor and weekday anchors was induatry­
wide practice based on economic concerns,
black anchor had been with station for 12
years and had performed substantially
same work, and more, than similarly situ­
ated white personnel, and black anchor had
maintained high viewer rating for program­
ming upon which he appeared. Civil
Rights Act of 1964, § 701 et seq., 42 U.S.
C.A. § 2000e et seq.; 42 U.S.C.A. § 1981.

LOWERY v. WMe-TVCIte._ F...... 1_ (W.D.T-. 1917)

9. ClYiI Rlptl ....10
When person sues under § 1981 to en­

force his right not to be discriminated
against in private employment, he muat
show that he was unable to make or en­
force a contract that white citizeDi were
able to make or enforce; when employer
places more stringent requirements on em·
ployee because of race, § 1981 is violated.
42 U.S.C.A. § 1981.

t. CtriI RlPti -.«(4)

Evidence was sufficient to establish
that telniaion station's denial of promotion
for black weekend news anchor to weekday
or weebirht anchor position, due to ai­
lepd poor performance, was merely pre­
textual, and that decision was racially moti­
vated; despite claims by station that black
anchor wu unqualified for promotion be­
C&ue he bad problems with his speech and
work babita, and propeDiity for making
miltat., station manager testified that
black aachor was never really a candidate
for promotion to weekday news anchor and
that "black superstar" standard was im­
posed on black anchor, and station's em­
ployment recorda indicated that minorities
at station did not serve in positions with
deciaion-ma1dng responsibilities. Civil
RiPta Act of 1964, § 701 et seq., 42 U.S.
C.A. f 2000e' et seq.; 42 U.S.C.A. § 1981.

7. Muter and 8erYant "40(4)

Evidenee was sufficient to establish
prima facie case that televiaion station's
demotion of black weekend news anchor
was in retaliation for anchor's filing dis­
crimination lawsuit, and to rebut station's
claim that demotion was due to legitimate
concern regarding anchor's possible on-air
comments about suit; although station
claimed that anchor had sought out and
encouraged publicity for suit, anchor was
removed from all on-air duties four days
after he fDed lawsuit, and station manage­
ment indieated that anchor would not have
been removed from air but for filing of
action and that it made no attempt to inves­
tigate ita suspicions regarding anchor's al­
leged interest in self-promotion. Civil
Rights Act of 1964, § 701 et seq., 42 U.S.
C.A. f 2000e et seq.

8. ClYiI RlPti "13.17(3, 7), 46(2)

Private plaintiff who sues under both
'I'itle VII and § 1981 for racial discrimina­
tion may obtain equitable relief under Title
VII and compensatory and punitive dam­
ages under § 1981. Civil Rights Act of
1964, § 701 et seq., 42 U.S.C.A. § 2000e et
seq.; 42 U.S.C.A. § 1981.
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13. Cinl Rllhtl -33
For purposes of determining whether

plaintiff may maintain civil rirhtl action
even tbouch Imrie discriminatory acta took
place beyond applicable 18O-day period for
filinr EEOC charge, teat of "continuinr
violatioDl doctrine" is whether plaintiff
filed a charp of present violation which is
part of oagoinr pattem of dilcrimination.

See pubIic:ation Words aDd PIIrues
for other judicial constructions aDd
definitions.

14. Ciril Rllhtl "33
Evidenee eatabliahed that television

Itation'l racial diaerimination apiut b1aek
weekend news anchor was ltandard operat­
ing proeedure and part of OJllOing pattern
of cUerimination, and thus anchor's civil
rights action under Title VII was not time
barred by applicable 18O-day period in
which claim must be filed with Equal Em­
ployment Opportunity Commiuion; anchor
did not allege any single diacrete act of
discrimination, but rather an ongoing pat­
tern of salary discrimination and dilcrimi­
nation in promotion which took place over a
period of years, and discrimination oc­
eurred and continued each time anchor re­
ceived payeheek which was leas than that
of similarly si~ted white station person­
nel. Civil Rights Act of 1964, § 701 et
seq., 42 U.S.C.A. § 2000e et seq.

15. Limitadoll or Aetlona "127(3)
For purposes of determining whether

civil rirhts action brought under § 1981 is
time barred, test of "relation back doc­
trine" is whether there is factual nexus
between amended complaint and original
complaint, and whether defendant had no­
tice of claim and would not be prejudiced
by amendment. 42 U.S.C.A. § 1981.

See publication Words and Phrases
for other judicial constructions and
definitions.

1&. Limitation or Adiona C=t127(3)
Black television weekend news an­

chor's amendment of original Title VII
complaint, to add § 1981 action, related
back to filing of original complaint and was
thus not time barred; claims were substan­
tially identical and arose out of same facts
and circumstances, and original Title VII

action put television station on notice that
it was being accused of racial discrimina­
tion. Civil Rights Act of 1964, f 701 et
seq., 42 U.S.C.A. § 2000e et seq.; 42 U.S.
C.A. § 1981.

17. Civil m.hta "13.17(6, 7, 8, '), .&(1.&,
15, 20, 21)

Upon determination that black tele­
vision weekend news anehor had been de­
nied promotion, denied written contract,
and paid leas, and had been demoted in
retaliation for filing civil rights action, in
violation of both Title VII and § 1981, an­
chor was entitled to recover back pay in
comparison with salary of similarly situ­
ated white station personnel totaling $74,­
120, compensatory damages for embarrass­
ment, humiliation, and mental anguish to­
taling $100,000, and punitive damages due
to malicious and oppressive nature of sta­
tion's discrimination totaling $100,000; ad­
ditionally, station would be required to pay
attorney fees and expenses. Civil Rights
Act of 1964, § 701 et seq., 42 U.S.C.A.
§ 2000e et seq.; 42 U.S.C.A. § 1981.

Donald A. Donati, Deborah P. Ford,
Memphis, Tenn., for plaintiff.

John Wilharm, Jr., David G. Holcombe,
Cleveland, Ohio, Etrula R. Trotter, Mem­
phis, Tenn., for defendant.

MEMORANDUM AND ORDER
GRANTING JUDGMENT TO

PLAINTIFF

HORTON, Chief Judge.
Dear Myron:
Th~~ little I con add to what I've mid
to you belore in pwlonol cJuatl or
group meetinga. However, l.t me re­
,tote the reolitia· one more time on
paper. Maybe I can make them cL«Jrer
thil 1DGY.
The Future
You are ambitious, which iI good., aM
impatient, which iI bad.
While it might IOOthe you temptWGrily
il I hinted at the pouibilitv 01 mpid
adooncemmt aM big monq not lar

•
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dowm UN roo.d, tJuJt tDO'Uld be a crum­
my tlting to do.
I like you pnao1I411y, for whatever
tMt~ worth, and admire your energy.
ht I'm l&aitant to ~late on tlte
/utv.re v.ntil )'01£ G1taUlt tit, opportu­
nin.inyour~t~u~nm

""'7Ibody Bays, ''17uJt Myron Lowery is
UN bat damn. televiBion rqorter in
JlmapAU/"

Mori Greiner, General Manager
WIle-TV September 26, 1974

It toGI 'MWr contemplated that Mr.
LowJery would be a featured WHkday
a_or.

Mori Greiner, General Manager
WIle-TV, Testimony

I haH lOme wry strong impreaions
bGBId upon a number of occurrences
tJuJt, like patterns tJuJt repeated tltem­
..l.". I believe tltat blacks were dis­
criminated against.
And I would Itear sometimes commtmU
peopu wovld som,times be in awe at
tit, amount of work tJuJt Myron would
do, /uno Ite seemed to g,t everytlting
do7w, you know, Ite didn't Bit around
and AoH a cup ofcoffee or cltew tlte fat,
BO to qJtJak, for a couple of ItOUrl in
Fronk ~ office, 1/OU know, Ite came in,
afld between 'Minority Report' and an­
cltoring tlte weekend news, wlticlt It1aB

BOmetimes referred to as tlte black
1&ftDI, mostly becaUle of tlte stories and
tIte atICltorl.

Sherry Rolen, Former Employee
News Department, WMe-TV

Myron Lewis Lowery, Jr., a well-known
blaclc television personality in Memphis,
TenDellee, for more than ten years, filed
this lawsuit on September 10, 1981, charg­
ing his employer, WMe-TV, racially dis­
criminated against him in the following
four ways:

(1) Be was denied promotion from week­
end to weekday news anchor because of
his race, black, while white male employ­
ees with leas experience and training
were given such promotions. Mr. Low­
ery claims a different and far more strin­
gent standard for promotion was applied
to him by WMe-TV than applied to white

males who were promoted to news an­
chor positions. Mr. Lowery claims this
applieation of different standards for
promotion by WMe-TV and WMe-TV',
failure to promote him was intentional,
racially motivated conduct which is pro­
hibited by the civil rights IaWI of the
United States. Mr. Lowery also con­
tends he was denied promotion to other
positions at WMe-TV for racialJy biased
reasons.
(2) WMe-TV racially discriminated
against him in the terms and conditions
of his employment in that similarly situ­
ated white male employees who were
promoted to weekday and weeknight
news anchor positions were given the
benefit of a written contract of employ­
ment and higher pay while he, as week­
end news anchor perfonning substantial­
ly the same work, was denied a written
employment contract and was paid less
money on a salary scale as reporter cor­
respondent.
(3) Although he perfonned substantially
the same work as white news anchor
employees who worked under written
employment contracts as weekday and
weeknight news anchors, WMe-TV paid
him less money for his services and Mr.
Lowery claims this differential in pay
was intentional and racially motivated
conduct which was discriminatory toward
him.
(4) When he exercised his legal right to
file this racial discrimination lawsuit
against WMe-TV, the management of
that television station retaliated against
him by taking him off the air. Mr. Low­
ery filed an amendment to his original
complaint on September 23, 1981, 8IHrt­
ing the retaliation charge after having
obtained a right to sue letter from the
Equal Employment Opportunity Commis­
sion.

WMe-TV strongly denied that it racially
discriminated against Mr. Lowery in any
way or manner whatever. WMe-TV
claims Mr. Lowery's growth, development
and perfonnance peaked at a point in his
career with the television station and he
failed to measure up to standards the sta-

. -,
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tion expeetecl and demanded of its weekday
and weelmight news anchors.

After hearing extensive evidence
presented during a nine-day trial, reading
the entire trial tranaeript, pre-trial and
post-trial briefs, and upon the entire record,
the Court finds from all of the evidence:

(1) WIle-TV denied Myron Lowery pro­
motion from weekend to weekday or
weeknicht news anchor positions t.
cause of his race. The Court finds My­
ron Lowery has shown, by a preponder­
ance of the evidence that WXe-TV ra­
cially dileriminated against him by its
imposition upon him of an impoaaible and
different standard for promotion than it
imposed upon white male television re­
porters. In the ease of Mr. Lowery, the
standard imposed was:

..... u1ltil everybody8GyB that Myron
Lotoerg is the beBt dam1led television
1Yp01"ter in MemphiB."

The standard imposed upon white male
television reporters was that of pote1l­
tiG.l to break loose and be splendid. The
Court also finds from the preponderance
of the evidence that WMC-TV denied Mr.
Lowery promotions to other positions in
the News Department and at the station
because of his race.
(2) WMe-TV racially discriminated
against Myron Lowery in the terms and
conditions of his employment by denying
him a written contract of employment
while white male employees performing
as news anchors were giyen written con­
tracts.
(3) WKC-TV racially discriminated
against Myron Lowery by paying him
less money than similarly situated white
male employees although he was per­
forming substantially the same work.
(4) WMe-TV retaliated against Myron
Lowery for exercising his federal legal
right to file this racial discrimination law­
suit by taking him off the air from Sep­
tember 15, 1981, to October 13, 1981.

(5) The racial discrimination against My­
ron Lowery by WMC-TV was pervasive,
continuing, invidious and on-going dis­
crimination.

Considering the trial record as a whole
and focusing the entire case down to its
core, the preponderance of the evidence
shows the management of WMe-TV
fenced Myron Lowery into a no-win situa­
tion. Firat, in order for his future to be
considered, management staked out an im­
poaaible standard for him to meet. He had
to excel to the point where everybody
would say that Myron Lowery was the best
damned television reporter in Memphis.
Similarly situated white employees only
had to demonstrate potential to excel, to
break loose and become splendid. Second,
even if by some miracle Mr. Lowery had
aehieved this mission impoaaible standard,
he would have failed nevertbeleaa. Sub­
stantial proof in the record shows the
management of WXe-TV never even con­
sidered Myron Lowery for a featured week­
day
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eonducted at the Columbia University
School of Journalism and funded by vari­
ous foundationa.

Upon completion of an eleven-week tram­
iDa' pI"OIftIIl, Mr. Lowery retumed to lIem­
phis u WMe-TV's first full.time blaek re­
porter. After beginning u a general u­
lipmeDt reporter, Mr. Lowery was pro­
moted in 19'13 to co-anchor weekend DeWI­

cuta, at first only Sunday DeWlCUta. He
eontiDued u a weekend anchor with four
thirty-minute newscasts until April of 1980,
when he was reduced to two thirty-mmute
prograIIUI per weekend. Mr. Lowery alao
eontiDued u a reporter, covering and edit­
ing his own atories, produeiDg weekend
newaeuta, and developed and produced nu­
MeroUS documentaries. From time to time,
he anchored weekday newscasts. In 1976,
he became host of "Minority Report," the
station's monthly public affain program.
As luch, he served as the reporter, writer,
producer, and often editor, of "lIinority
Report." He continued in this role, as well,
until his resignation.

Mr. Lowery's work did not go unnoticed
in the television industry. In 1974, he dis­
covered the impending eloeing of the
llound Bayou Hospital in Mound Bayou,
Miuiuippi. The small Miuiaaippi town
lacked federal funds to maintain ita only
hospital, serving predominantly black pa­
tients. In response to the community's cri­
sis, Mr. Lowery with the station's support
reeearehed, wrote and produeed a full­
length documentary, "Trouble in Mound
Bayou." He provided its on-air talent and
us_ted in editing the film. WMe-TV re­
ceived for this documentary the prestigious
Alfred I. DuPont-Columbia University
Awards Citation for Distinction in Broad­
cast Journalism. Mori Greiner, Wile-TV
Station Manager, distributed to the entire
staff the following congratulatory com­
ments: "Congratulations to Myron Low­
ery, who discovered 'Trouble in Mound
Bayou', (Iic) then wrote and produced a
procram about iL" Mr. Lowery requested
permission from station management to ac­
cept the citation at the awards eeremony
and a duplicate citation. Mr. Greiner re­
plied: "Mr. Lowery discovered the problem
which the program addressed, eonvinced

maaagement of ita importance, and carried
out the resulting usignment in a tena­
cious, enterpriaiDa' and profeuional fuh­
ion. It would be entirely appropriate for
him as well as the station to receive recog­
nition."

Meanwhile, Mr. Lowery's stature as a
leader in the community grew: The Ten­
neuee Jaycees selected him for recognition
and award as one of three outstanding
young men in the state in 1981; the Nation­
al Jaycees award followed in 1983 for rec­
ognition as one of Ten Outstanding Young
Men in America.

In April 1980, Mr. Lowery was replaced
on the Sunday news by Brenda
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by WKe-TV. Yet, be claims, when the qualifications than he had were given pref·
weekday and weeknight DeWS anchor poei- erence over him for promotion to weekday
tions were filled be wu puaed over and and weeknight news anchor positions.
preference was given to white males who '!bey were Roger Cooper, Muon Granger
were much leas qualifM!d, leu experienced and Joe Birch.
and who had lower viewer recognizability
ratinp. Mr. Lowery testif'Jed that Roger Cooper

joined the station several years after he
Mr. Lowery testified be wu employed by had bee 10 ed the H . Ro

WIle-TV in September, 1971. He wu the n emp y reo e said ger
first full-time black general uaipment re- Cooper was promoted to five o'clock week­
porter employed by the station. Hia duties night news anchor in December, 1977, and
inereued in 1973 when be became anchor received a contract and a higher salary.
penon for the station's weekend news. In Lowery said Cooper had a limited amount
Karch, 1976, he wu given the opportunity of television news experience as Cooper's
to produce a monthly public affairs pro- experience was in radio. He said Cooper
gram calJed "Minority Report." He said he had no experience as a television news an­
produced this program until he left the chor and much less experience than he had
station in August of 1983. He testified the in broadcast joumaliam. Mr. Lowery said
"Minority Report" program was well-reo Magid Consultants, employed by WMC-TV
ceived and won several national awards, to conduct a community survey, reported
including honorable mention in the Ohio Mr. Cooper placed very low on his recogniz­
State Awards, and a third place category in ability factor and this survey was conduct­
the New York Film Festival. One program ed before Cooper was promoted to week­
in the series, entitled "Trouble in Mound night news anchor. Mr. Cooper was appar­
Bayou," received a citation for distinction ently not successful in this position and
in broadeut journalism from the Alfred I. was removed by station management. Mr.
DuPont Columbia University Awards Com· Greiner, General Manager of WMC-TV tes­
mittee. That program dealt with the finan- tified:
cial difficuItiea faced by a small predomi- Q. Problems with Mr. Cooper persisted
nately black hOlpital in Mound Bayou, Mis· up through January of 1980?
siaaipp~ aerring indigent patients who were
not recei~ treatment at other white hos. A. Yes, sir.
pitals in the area. On January 20, 1975, Q. In January 1980 did you enter into a
Mori GreiDer, General Manager of WMC- new contract with Mr. Cooper? Did you
TV congntulated Lowery for discovering enter into a new contract with Mr. Coo-
the trouble at the Mound Bayou hospital. per?
Mr. Greiner also congratulated others who A. Yes, sir.
helped on the project and recognized that Q. Is it fair to say at that time, at the
Lowery wrote the script and produced the time of entry of this contract that you
program. In addition to being honored as considered Mr. Cooper's performance to
one of the National Jaycee's Ten Outstand· be below the level that you wanted it to
ing YOUIII' lien in America in 1983, Mr. be?
Lowery taught broadcast journalism at
lIemphii State University, Memphis, Ten. A. Yes, sir, in the ease of Mr. Cooper it
neasee, Howard University, Washington, was a disappointment, we had the feel
D.C., and Lelloyne-Owen College, Mem- constantly that he was going to break
phis, Tenneuee. He testified that several loose and be splendid, it just didn't hap-
of his students went on to careers in broad- pen in the course of his employment with
east journalism. us. We still nurtured this hope at this

In order to demonstrate disparate treat- time.
ment, baaed upon his race, which he claims Q. You entered into a new contract with
he suffered at WMC-TV, Mr. Lowery teati- him January the 18th, 198O?
tied that three white males with less job A. Yes, sir.



..)..
. . :

• f
I

ii

1247

A. Yes, I did.

Q. How often?

LOWERY v. WMC-TV
a.•• F...... 1_ (W.D.T_ Ita)

Q. And three months later you took him tion of News Director for WKC-TV.
off the air as a weekend, not off the air, When Mr. Granger was promoted to News
but you removed him from the weekend Director, Mr. Lowery testified he formally
or the weekday anchor position? applied for the position of Auistant News
A. '111e weekday anchor position, that is Director, the position from which Mr. Gran­
correct. ger had been promoted. He said he also

It is Mr. Lowery's position that he was discussed the possibility of his promotion
better qualified than Mr. Cooper for the with Mr. Granger. He said Mr. Granger
news anchor position. Yet, Mr. Cooper re- responded to his inquiries by saying:
ceived preference over him and this, Mr. Well, Myron, that is a luxury I don't
Lowery cIaima, was a racially biased and think we can afford to keep right now.

racially ~ted JD&D8&'8ment decision. Mr. Lowery testified a third white male,
Lowery _tified that when Cooper was Joe Birch joined the station in 1982 as an
pronaotH he had been ancho~g the week- intem. He said Mr. Birch started working
end DeWlI abow at WKC-TV smce 1973 and on weekends as a "grip" carrying equip-
had four yean news anchor work With the ' .
tel .. tatio menL He was, however, gIVen an opportu-

eVlllOD I n... nity to progress by being given additional
Mr. Lowery ~tiiled a whlt:e ~e, Ma- assignmenta. He said Mr. Birch eventually

son Granger, JOmed the. ~tation m 1~5. started writing. He started working as a
~ Mr. Granger first JOmed the station, reporter and was allowed to substitute as
he~ not perform ~ a reporter. He was anchor during weekdays and eventually
assigned to ~uction aspecta of the news was promoted to weekday anchor. At that
such as operating a Teleprompter. He was int, Mr. Lowery testified he had nine
promoted to reporter. In 1977, after he po .
had 1._- --:'1. the ti..... u_ years expenence as a weekend news an-

~u WIWI sta on ~...o years, JIU. ch' . rte
G ted to eeJm· ht or, nme years expenence as a repo rranger was promo l¥ II' an-. .

. and SIX yean expenence as producer of
chor. Mr. Lowery Said when the news "Min my Re rL" H said t th ti
anchor positions were filled, there was no o. po. e , ~ e me,

tiD
• f ti H -_:.J·t Mr. Birch, to hIS knowledge, did not havepos I 0 any vacancy no ceo e aaN 1 h . . and .
. t __.J da that Ro any anc onng expenence no ratings towas JUS announ~ one Y ger .

Cooper would co-anChor the five o'clock pull from. He testified that wh~n Roger
news uad Muon Granger would be the Cooper, Mason Granger~d JoeB~ were
anchor on the ten o'clock news. Mr. Low- promoted to anchor ~ltiODS they did not
ery testified that at the time when Mr. have a track record With WMC-TV. He
Granger was promoted to news anchor the did have a work track record.
Magid Consultanta survey showed that Mr. Lowery testified he was looking for
Granger had a very low recognizability avenues for professional growth and ad­
factor wbile his, Lowery's, recoenizability vancemenL He said he sought other poai­
factor was extremely high. Comparing tions with the television station. He in­
bimleJf with Mr. Granger, Mr. Lowery said quired about positions as Special Projects
that at the time he had more broadcast Director, Urban Affairs Director, Execu­
joumalinn experience, a high recognizabili- tive Director, Assistant News Director and
ty factor and bigh ratings from both Neil- a possible position in sales. He was not
son and Arbitron. He said his work was successful in obtaining. any of those posi­
good yet he was denied the opportunity for tions:
promotion. This denial, Mr. Lowery .
I . . II ti' ted Q. Mr. Lowery, did you ever have any

c &1mB, was l'&CJ& y rno va . . d' th fconversations unoI' e course 0 your
Subsequently, Mr. Lowery teltified Mr. employment with Mr. Greaney about pro­

Granger was promoted to Assistant News motions?
Director for the station, a position that had
not been filled in several years. Later, he
said Mr. Granger was promoted to the posi-
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A. I wouJcl say about two or three times a
year I would talk to Mr. Greaney about
promotiooa.
Q. What were the natures of the conver­
sation, how did they, generally what did
they involve?

A. Hil reply was the same that Mr. Grein­
er replied to me, and that was we're satil·
fied with what you are doing, you are d0­
ing a good job, let's, let's fully utilize you
in this area, and let's see what might come
alone·
Q. At any time during these di8euuions
did Mr. Greaney or Mr. Greiner complain
about your competency as a weekend an­
chor?

A. 'nley never did. In fact, I was compli­
mented. You look at an anchor, you aJao
judp an anchor by rating. At one point I
bad a raUnc of higher than a 50 percent
sbare, and that is something that was un­
heard of, there wasn't any network bring·
ing in 50 percent share of local Dewaeaats,
and they were quite satisfied with that.

Q. When you asked about advancement,
promotions, did Mr. Greaney and Mr.
Greiner, what was their response typically?

A. 'nleir response was they were pleased
with what I was doin'g and the role that I
was doing, and I had to continue to do that.

If you reeaIl earlier in the trial, Mr. Greiner
wrote me a memo and he said until every­
one says that Myron Lowery is the beat
damned reporter in town, until you have
exhausted everything in your present spe­
ciality, then we will talk about your pro­
motion. I was constantly put over by say­
ing you are doing fme, let's wait a while,
we are pleased with the role that you are
doing.

Q. Did you ever specifically ask for pro­
motions into other areas?

A. Yes, I did.

Q. To Mr. Greaney and to Mr. Greiner?

A. Yes, I did.
Q. What areas specifically?

A. I asked for promotions within and out­
Bide the DeWS department. Specifically
outside the DeWS department, I discussed
the opportunity in sales.

Q. When did you first discuss that!

A. It was during the seventies.

Q. All right. Any other speciflt! diseus­
sions about jobs to be promoted to, you
said inside and outside the newsroom?

A. Outside, we mentioned sales during
the seventies. At that time the station did
not have any black sales people at all, they
eventually hired one, one black male. They
eventually hired another black female.
During the time that I was asking for that
promotion, there weren't any blacks in the
sale department.

Q. What was the response concerning
sales?

A. They were pleased with what I was
achieving and doing within the DeWS de­
partment as a reporter. They were pleased
with the weekend anchoring. They were
pleased with "Minority Report".

Q. Any other jobs that you specifically
requested transfer or promotion to?

A. I asked Mori Greiner on several occa­
sions as well as Ed Greaney what I needed
to do for profeuional growth and advance­
ment, what was it necessary for me to do,
and I was told to continue to do what you
are doing. I asked specif1C81ly about spe­
cial projects. The position that Frank
Gardner had in terms of producing docu­
mentaries. I had experience in this area, I
had produced a documentary on Martin Lu­
ther King, I produced a documentary on
the Mound Bayou, two documentaries in
Guatemala, I had a good track record,
those were good productions.

Q. What was Mr. Greiner's response
when you requested that?

A. He agreed they were good. Eventual­
ly I was given the opportunity to do "Mi­
nority Report" baaed on the track record
for producing those other documentaries,
and my duties were expanded to produce
"Minority Report", that was one response
as opposed to being given the job of special
projects, which would have been on a fuU
time basis at a higher salary.

Q. Any other jobs that you specificaUy­
talked to or advancement with Mr. Greiner
or Mr. Greaney?
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A. Apin the general overall conversation left the station. At the time of trial. he
dealt with advaDcement within the news said she was employed as a morning
department, and whatever it took for that. news anebor in Wuhinrton, D.C.
They were fi11iDg the position of executive (2) George Brrant, a b1aek male, sought
producer. I asked for any position within promotion and sublequently left the sta-
the newa department, and that was one of tion for a reporter/weekend anebor posi-
the poaitioDl that wu open during several tion in Atlanta Georgia.
periocIa of time. Also the position ~f assist- (3) SylviaB~ a b1aek female, sought
ant newa director. Now, you specified Mr. ti Sh term' ted d la
GreiDer and Mr. Greaney. I talked specifi- prom: on

d
· elwas t . lD&Pi....an

b
h-

_n.. ~1. u__ G bo that ter .Loun emp oymen 10 ".. urg ,
..-u3 WIWl _on ranger a ut par- . d H T
":_1__ itio' Pennsy}vanJ&, an ouston, exu.
~pos n.

, " (4) Hank Lockhart, a blaek male report-
Q. There. been diseusalOn about, er sought promotion but was eventually
throuPout the course of this trial about te~ted
subjective eriteria for a weekday anebor, a .
diIcuuion about diction and pronunciation (5) Carolre B~k"", a black female,
and tboH matters. Are you aware of any sought ~romotion and sUbseq~entiy. left
D&ticmally recognized news personalities or the .stati~n for employment 10 Mmne-
ta1eDt that have distinctive pronunciation apolis, Minnesota.
or problema in those areas? (6) Cynthia WilliamB, a black female re-
A. People in the buin... refer to prob- porter, sough~ promotion and was suble-
lema that Barbara Walters has at times, as quently termmated.
well as Tom Brokaw, they call Barbara Lowery claims, however, that white re-
Walters, Barbara Wau-Wau because of porters were promoted during the years of
what abe does with her R's, and so far that his tenure at WMC-TV. He mentions
bappena to people, they are still accepted again Roger Cooper, Mason Granger and
and they procressed. Joe Birch. He said Gaylon Reasons, a
Q. Mr. Lowery, do you believe you have white male, was promoted from Film Edi­
any problem with your dietion, speech, tor to Executive Producer. Ron Michaels,
enunciation or pronunciation? white male radio reporter, was promoted to
A. Not any type c)f"problems that would Assignm:nts Editor within the New. De­
have preYeDted me from the weekday an- partrnen
ehor. I wu good enough for ten years as Sherry R06en, a white female, testified
the weekend anebor and never given the she started at WMC-TV as an unpaid in­
opportunity to be the weekday anebor, and tern and was subsequently hired by the
from what they have said in this court station as a Researcher in the News De- 'j'
about they were giving me the opportunity partment. She was employed there from,
to grow, how much time do you need. I late summer of 1977 to the summer of
should have been given that opportunity. I 1978. She testified that black reporters
felt I was bringing in high ratings on the were treated differently from white report-
weekead, I had high recognizability, I was ers. She said she had very strong impres-
doing the job for them in one area, I was sions based upon a number of occurrences
good enough for one part but not for the like patterns that repeated themselves.

other area. Ms. Rosen testified she believed blacks
During his tenure with the television sta- were discriminated against. She overheard

tion, lIr. Lowery testified he did not know conversations in the newsroom between
of any black reporter who received a pro- Mr. Gardner, Mr. Reuons, Mr. Michaels
motion. He said there were black employ- and Mr. Zarchin. She testified a lot of
ees who sought promotion and either left comments were made about Sylvia Black, a
the station or were terminated: black female reporter. These men did not

(1) Phll11u Armstrong, a black female feel her appearance or the sound of her
reporter, sought advancement and later voice was what they wanted on the TV


